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BY-LAWSOFWHISPERINGWINDS104E0WI£RSASSOCIATION,ItC.

ARTICLE0tE - PLANOFtOE Owt£RSHIP

Section 1-01. Home Lot Ownership

The commonarea to be owned by the WHISPERINGWINOSHCfof£OWNERSASSOCIATION,INC.,
Townof O1ili, Monroe COunty, State of NewYork (hereinafter called the "PRCPERTY")
has been submitted to the provisions of a Declaration of Protective Covenants,
Conditions, Restrictions, Easements, O1arges and Liens (hereinafter referred to as
the "Declaration") recorded in the Office of the County Clerk, ".enroe County,

and shall hereina fter be known as "WHISPERINGWINOS
HOMEOWNERSASSOCIATION,INC." hereinafter referred to as the "AsSOCiation".

Section 1-02. Applicability of By-Laws

The provisions of these By-Laws are applicable to the property of the Association
and to the use and occupancy thereof. The term "PROPERTY·as used herein includes
only the walkways and open green spaces and all easements, rights, and
appurtenances belonging thereto, and all other property, personal or mixed,
intended for use in connection therewith, all of which are intended to be submitted
to the provisions of the said Declaration.

Section 1-0:3. Applicability to Persons

All present and future owners, lessees, and mortgagees, their employees, and any
other person whOmay use the faCilities of the property in any manner shall be

subject to these BY-Laws, the Declaration, and rules and regulations pertaining to
the use and operation of the AsSOCiation Property.

AcquiSition, rental or occupancy of any lot on the property shall be sufficient to- :;:;:of ,tJ:le a(QTementioned
r....:::
2?:·.~1 ::~

signify acceptance and ratification of the prOvisions
instruments, and on agreement to comply therewith.
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Section 1-04. Membership in the Association

The members of the Association shall be the record owners of a fee or undivided fee
interest in any of the lots within the Property, provided that any person or entity
hOlding such interest merely as security for the performance of any obligation
shall not be a member. The Association shall have one (l) class Of members.

James Group, Inc. (hereinafter called "SponSOr"), may assign its membership in the
Association to any person, co:,poration, association, trust or other entity, and
such assignee, and any future assignee of such membership may make successive like
aSSignments. Memberships in the Association shall not otherwise be transaferable
or assignable.

Section 1..(15. Office

The office of the Association and of the Board of Directors shall be located at
WHISPERING WINOSHOMEOWNERSASSOCIATION,INC., 849 Paul Road, Rochester, NewYork.

ARTICLE TWO - BOARD OF DIREtTORS

Section 2..(11. ruaer and ~lifications

The affairs of the Association shall be governed by a Soard of Directors. Until
five (5) years have elapsed from the date of conveyance of the first lot or until
120 days after 75% of the lots have been sold by Sponsor and paid for (..nichever
shall first occur) and thereafter until their successors Shall have been elected by

the members, the Board of Directors shall consist of such of the officers and
directors of Sponsor, or others, as Sponsor shall from time to time designate.
Thereafter, the Board of Directors shall be composed of three en persons, all of
whOm shall be owners, co-owners, spouses of owners, or mortgagees of lots, or, in
the case of corporate owners or mortgagees of lots, officers, directors,
Shareholders, or employees of such corporations, or in the case of fiduciary
owners, shall be the fiduciary or officers or employees of such fiduciaries.

- 2 -



'0 .0 O.Q 7 6 26 2 3 9

Section 2-02. Powers and Duties

The Board of Directors shall have the powers and duties necessary for the
administration of the affairs of the Association and may do all such acts and
things, except as by law, or by the Certificate of Incorporation, or by the
Declaration, or by these By-Laws, may not be delegated to the Board of Directors ey
the members. Such powers and duties of the Board of Directors shall include, but
shall not be limited to, the following;

A. care, upkeep, maintenanf::e and operation of the commonelements;

B. The determination of amounts required to defray common expenses of the
Association (such as amounts required for operation and maintenance of the common
elements);

C. Collection of commoncharges from members;

D. Maintenance of detailed and accurate records, in chronological order, of
receipts and disbursements arising from the operation of the property, which
records shall be made available for examination by members at convenient hours on
weekdays;

E. Authorization and prosecution of suits to foreclose liens for non-payment of
commoncharges, or to recover money judgments for unpaid commoncharges, on behalf
of all members;

r. Authorization and prosecution of actions or proceedings on behalf of the owners
of two (2) or more lots as their respective interests may appear, with respect to
any cause of action relating to the commonelements or to more than one (l) lot;

G. Employment and dismissal of personnel necessary or appropriate for the
maintenance and operation of the property, the commonareas and facilities and the
restricted commonareas and facilities;
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H. Adoption and amenCl1lentof rules and regulations not inconsistent with these
By-Laws, covering the details of operation and use of the property;

I. Establishment of bank accounts in the name of the Association, and
authorization of signatories therefore;

J. Purchasing, leasing, Or otherwise acquiring in the name of the Board of
Directors, or its designee, corporate or otherwise, on behalf of all members, lots
offered for sale, lease or surrender by their owners to the Board of Directors;

K. PurChasing lots at foreclosure or other judicial sale in the name of the Board
of Directors, or its designee, corporate or otherwise, on behalf of all members;

L. Selling, leasing, mortgaging, voting the votes appurtenant to (otller than for
the election of members of the Board of Directors), or otherwise dealing with lots
acquired by, and subleasing lots leased by the Board of Directors or its deSignee,
corporate or otherwise on behalf of all members;

M. OrganiZing corporations to act as designees of the Board of Directors in
acquiring title to or leasing lots on behalf of all of the members;

N. Procuring of insurance for the Association Property;

D. Contracting for and lor making of repairs, additions, and improvements to the
property, and for repairs to and restoration of the property in accordance with the
provisions of these By-Laws, after damage or destruction by fire or other casualty,
or as a result of condemnation or eminent dOmain proceedings;

P. Levying fines against members for violations of the rules and regulations
established by it to govern the conduct of the members, provided, however, that no
fine may be levied in an amount in excess Of TWENTY-FIVE DOLLARS ($25.00) for any
one (1) violation. But for eaCh day a violation continues after notice, it Shall
be considered a separate violation. SuCh fines may be collected as if they were
cClfM10nCharges owed by the member(s) against whom the fines are levied. Where a
member is fined for an infraction of the rules and regulations and faUs to pay tl"oe
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fine within ten (10) days after notification thereof, the Board may levy an
additional fine or fines to enforce payment of the initial fine. Ilhere a member
persists in violation of the rules and regulations, the Board may require him to
post a bond to secure future compliance with the rules and regulations;

Q. Controlling the use of all common elements of the property, including
restricted commonelements;

R. Sorrowing money on behalf of the Association when required in connection with
the operation, care, upkeep and maintenance of the CClMlonelements, provided,
however, that (1) the consent two-thirdS (2/3) in number of all voting AsSOCiation
members, obtained at a meeting duly called and held for such purpose in accordance
with the provisions of these BY-Laws, shall be required for the bOrrowing of any
sum in excess of ONETHJUSAp.()FIVE HUNDREODOLLARS($1,500.00) and (2) no lien to
secure repayment of any sums borrowed may be created on any lot without the consent
of the lot owner;

S. Exercising all other necessary and proper actions for the sound management of
the Association and ful fillment of the terms and prOvisions of the AsSOCiation
certificate of Incorporation, Declaration and By-Laws.

Section 2-03. Election and Terms of Office

At the first annual meeting of members, the terms of office of the Board of
Oirectors shall be fixed as follows:

A. The terms of office of one (1) member shall be set at three (3) years; and

B. The terms of office of one (1) membershall be set at two (2) years.

C. The terms of office of one (1) member shall be set at one (1) year.

At the expiration of the initial term of office of each Board Member, his successor
shall be elected to serve for a term of three (3) years. Board Members shall hold
office until their successors have been elected and hold their first meeting.
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section 2-D4. Vacancies

Vacancies in the Board of Directors caused by any reason other than the removal of
a Director by a vote of the members, shall be filled by vote of the majority of the
remaining Board Members, even thouit> they may constitute less than a quorum; each
person so elected shall holel office until his successor is elected at the next
annual meeting of Association members.

section 2-D5. Removalof Board Members

At any regular or special meeting duly called, anyone or more membersof the Board
of Directors may be removed with or without cause by a majority of voting
Association members, and a successor may then and there be elected to fill the
vacancy so created. Any Board Membersso elected shall serve for the unexpired
term of his predecessor in office. AnyDirector ~ose removal has been proposed by
the Association membershall be given an opportunity to be heard at the meeting at
which a vote is to be taken on the issue of his removal.

section 2-06. Organizational Meetings

The first (1st) meeting of the Board of Directors shall be held within fifteen (15)
days of the first (1st) annual meeting of Association melIbers at which Board
Membersare elected and at such place as may be fixed by the Board of Directors.
No notice shall be necessary to the newly elected Board of Directors in order
legally to constitute such a meeting, providing a majority of the Board shall be

I present.

section 2-D7. Regular Meetings

Regular meetings of the Board of Directors may be held at such time and place as
shall be determined from time to time by a majority of the membersof the Board of
Directors, but at least one (1) of such meetings shall be held during each fiscal
year. Notice of regular meetings of the Board of Directors shall be given to each
Board Memberperscnally, or by mail, telephone, or telegraph at least three ()
business days prior to the date set for such meeting.

- 6 -
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Section 2-08. SDecial Meetings

Special meetings of the Board of Directors may be called by the PreSident, and
shall be called by the President or Secretary on the written request of at least
two (2) Board Memberson two (2) business days' notice to each Board Member, given
personally or by mail, telephone, or telegraph. Any such notice Shall state the
time, place, and purpose of the meeting.

Section 2-09. waiver of NOtice

Any Board Member may at any time waive notice of any meeting of the Board of
Directors in writing, and any such written waiver shall be deemed equivalent to the
giving of the notice required herein. Attendance by any Board Member of any
meeting of the Board shall constitute a waiver by him of notice of the time and
place thereof. If all Board Members are present at any meeting of the Board, no
notice shall be required, and any business may be transacted at any such meeting.

Section 2-10. Quorumof Board of Oirectors

At all meetings of the Board of Directors, a majority of the members thereof shall
constitute a quorum for the transacticn of business, and the votes of a majority of
the members of the Board of Directors present at a meeting at which a qucrum is
present shall constitute the decision of the Board of Directors. If at any meeting
of the Board of Directors there is less than a quorum present, a majority of those
present may adjourn the meeting. At any such subsequent meeting at whiCh a quorum
is present, any business which might have been transacted at the meeting as
originally called may be transacted without further notice.

Section 2-11. Fidelity Bonds

The Board of Directors shall in their discretion, Obtain adequate fidelity bonds
for all officers and e:nployees of the Association handling or responsible for
Association funds. The premiums of such bonds shall constitute a commonexpense.
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Section 2-12. COIIlpensation

No memberof the Soard of Directors shall receive compensation from the Association
for acting as such, provided, however, that nothing herein contained shall be
construed to preclude any Board Memberfrom serving the Association or the Soard of
Directors in any other capacity and receiving compensation therefore.

Section 2-U. Liability of Soard Directors

ll'Ie membersOf the Soard of Oirectors shall not be liable to the Association for
any mistake of judgment, negligence, or otherwise except for their own individual
willful misconduct or bad faith. ll'Ie Association shall indemnify and hold harmless
each of the membersof the Soard of Directors against all contractual liai:lilities

~ to others arising out of contracts madeby the Soard of Oirectors on behalf of the
Association unless any such contract shall have been made in bad faith or contrary
to the provisions of the Certificate of Incorporation, the Declaration or of these
By-Laws.
personal

It is intended that the membersof the Soard of Oirectors shall have no
liability with respect to any contract made by them on behalf of the

Association. Every agreement made by the Soard of Oirectors on behalf of the
Association shall provide that the members of the Board of Directors are acting
only as agents for the Association and shall have no personal liability thereunder.

ARUCLE TlflE[ - LOT OOPS

Section 3-01. Annual Meetings

i Within 120 days after 75%of the lots have been sold by Sponsor and paid for or
within five (5) years from the date of conveyance of the first lot, whichever shall
first occur, sponsor shall notify all lot owners thereof, and the first amual
meeting of membersshall be called by the President to be held within thirty (30)
days thereafter. At such meeting officers and directors of the Sponsor holding
office as members of the Soard of Directors shall reSign, and all lot owners,
including Sponsor, shall elect a new Soard of Directors. ll'Iereafter, annual
meetings of membersshall be held, at the property, on the first MOndayin June of
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each succeeding year, or at such other reasonable place or time (not more than
sixty (60) days before or after sUCh date) as may be designated by written notice
by the Board of Directors delivered to the members not less than fifteen (15) days
prior to the date fixed for said meeting. At such meetings there shall be elected
by ballot of the members, a Board of Directors in accordance with the reQuirements
of Section 2-03 of these By-Laws. The members may also transact such other
business of the Association as may properly come before the meeting.

Section 3-02. Special Meetings

The President may, and shall if directed by resolution of the Board of Directors or
by Petition signed and presented to the Secretary by members representing
twenty-five percent (25%) of the voting Association membership, call a special
meeting of the Association. The notice of any special meeting shall state the time
and place of the meeting, and the purpose thereof. NObusiness shall be transacted
at a special meeting except as stated in the notice.

Section 3-03. Place of Meetings

Meetings of the AsSOCiation shall be held at the principal office of the
Associaticn, or at such other suitable place convenient to the members as may be

designated by the Board of Directors.

Section 3-04. I'btice of Meetings

It shall be the duty of the Secretary to mail a notice of each annual or special
meeting, stating the purpose, the time and the place thereof, to each Association
member, at least ten (10), but not more than thirty (30) days prior to sUCh

meeting. Any notice so mailed shall be considered served.

Section 3-05. Quorllllj Majority Voting

At all meetings of the Association, members hOlding in the aggregate in excess of
fifty percent (50%) in voting interests, shall constitute a Quorum for transaction
of business.
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If a quorl.lll is present at a meeting, the acts of a majority of voting members
present Shall bind all membersfor all purposes other than those for which a higher
percentage is required by law, by the Declaration or by these By-Laws. If, at any
meeting of members, less than a Quorumis present, a majority of voting members
present mayadjourn the meeting to a time not less than forty-eight (48) hOurs from
the time the original meeting was called. At any such subsequent meeting at which
a quorum is present, any business which might have been transacted at the meeting
as originally called may be transacted without further notice. As used in these
By-Laws, the term "majority of members· shall mean thOse membersholding in excess
of fifty percent (50%) in the aggregate in voting interests.

Section ,-06. Order of Business

The order of business at all meetings of Association membersshall be as follows:

A. Roll call:

B. Proof of notice of meeting or waiver of notice;

C. Reading of minutes of the preceding meeting:

O. Reports of officers;

E. Report of Board of Directors:

F. Reports of committees:

G. Election of voting inspectors (whenappropriate):

H. Election of membersof Board of Directors (whenrequired):

I. Unfinished business;

J. New business.

- 10 -
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section 3-07. Title to Lots

Title to lots maybe taken in the name of an individual or in the names of two (2)
or more persons. as tenants in commonor as joint tenants or as tenants by the
entirety, or in the name of a corporation or a partnership, or in the name of a
fiduciary.

section 3..os. Voting

The Association shall have one class of voting membership. Members shall be
entitled to no more than, nor less than one vote. The appointment of any proxy
shall be made in a writing filed with the Secretary, and shall be revocable at any
time by notice in writing to the Secretary.

ARTICLE FOlA - OFFICERS

Section 4-01. Designation

The principal officers of the AsSOCiation shall be President, Vice-President,
Secretary ITreasurer, all of whomsl'lall be elected by and from the Board of
Directors.

Section 4-02. Election of Officers

The officers of the Association shall be elected annually by the Board of Directors
at the organizational meeting of each new Board, and shall hold office at the
pleasure of the Board of Directors.

Section 4-03. Removalof Officers

Upon the affirmative vote of a majority of the membersof the Board of Directors,
I any officer maybe removed, either with or without cause, and his successor may be

elected at any regular meeting of the Board of Directors, or at any special meeting
of the Board of Directors called for such purpose.

-11-



Section 4-04. President

'!he President shall be the chief executive officer of the Association, shall
supervise the functions of the other officers, shall preside at all meetings of the
Association membersand shall preside at all meetings of the Board of Directors.
He shall keep the Board of Directors fully informed, and shall freely consult with
them concerning the activities of the ASSOCiation. He shall have the power to Sign
alone, unless the Board of Directors shall specifically require an additional
Signature, in the nameof the Association all contracts, agreements, deeds, leases,
checks, and other instruments of the Association authorized either generally or
specifically by the Board of Directors. He shall perform all duties incident to
the office of President, Subject however, to the control of the Board of Directors.

Section 4-05. Vice-President

The Vice-President shall take the place of the President and perform his duties
whenever the President shall be absent or unable to act. If neither the President
nor the Vice-President is able to act, the Board of Directors shall appoint some
other memberof the Board of Directors to act in the place of the PreSident, on an
interim basis. The Vice-President shall also perform such other duties as shall
from time to time be imposedupon him by the Board of Directors or by the PreSident.

Section 4-06. Secretary

The Secretary shall keep the minutes of all meetings of the Board of Directors and
of the Association members; he Shall have charge of such boOks and papers as the
Board of Directors may direct; and he shall, in general, perform all the duties
incident to the office of Secretary, Subject however, to the control of the Board
of directors and such other duties as Shall from time to time be assigned to him by
the Board of Directors.

Section 4-07. Treasurer

The Treasurer shall have the custody of all funds and securities of the Association
..tIich may come into his hands. He shall keep or cause to be kept complete and
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accurate accounts of receiPts and disbursements of the Association, and shall
deposit all monies and other valuable effects of the Association in the name and to
the credit of the Association in such banks or depositories as the Board of
Directors may desig."late. \It1enever required by the Board of directors, he Shall
render a statement of his accounts. He shall at all reasonable times exhibit his
books and accounts to any officer or member of the Board of Directors of the
Association, and shall perform all duties incident to the office of Treasurer,
subject however, to the control of the Board of Directors, and such other duties as
shall from time to time be assigned to him by the Board of Directors. The
Treasurer shall, if required by the Board of Directors, give security for the
faithful performance of his duties as the Board of Directors mayrequire.

Section 4-08. Agreements. contracts. Deeds. Olecks and Other Instruwents

All agreements, contracts. deeds, leases, cheCks and other instruments of the
Association shall be executed by anyone (1) officer of the Association or by such
other person or persons as maybe designated by the Board of Directors.

Section 4-09. COmpensationof Officers

The salaries, if any, of all officers shall be set by the Board of Directors, in
their discretion, and the fact that any officer is a member of the Board of
Directors shall not preclude him from receiving his salary, if anyt or from voting
on any resolution providing for the same.

ARTIClE FIVE - (PERATlON CF PRCPERTY

Section S-Ol. Determining CCIIIIIIIOn Qlarges

Except as otherwise provided herein, all costs and expenses in connection with the
repair, maintenance, replacement, restoration and operation of any alteration,
addition or improvement to, commonelements (·commonexpenses") shall be determined
by the Board of Directors and shall be borne by the ASSOCiationmembers. The Board
of Directors shall from time to time, and at least annually, prepare a budget for
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the Association which budget Shall include projections of commonexpenses, COl1l1lOn
revenues (from sources other than assessments of lot owners), the amount of common
charges required to meet the excess of the former over the latter, and an
allocation and assessment of such commoncharges against lot owners as provided in
the Declaration. As used in these By-laws, the term "commonexpenses· or "COIIIlIOn

chargeS" shall mean expenses or Charges for which lot owners are proportionately
liable, and Shall include, but shall not be limited to the following:

A. All expenses of administration, maintenance, repair and replacement of the

commonelements;

B. Insurance premiums on all poliCies of insurance obtained by the Board of
Directors, pursuant to section 5-10 of this Article;

C. All other amounts that the members may agree upon or that the Board of
Directors may deem necessary or appropriate for the operation, administration, and
maintenance of the commonarea;

D. All other amounts designated common expenses by the Declaration, by these
By-Laws, or by law.

The Soard of Directors shall furnish all lot owners and mortgagees with copies of
the budget by which the allocations and assessments of commonCharges are based.

Section 5-02. COllection of Assessments

The Board of Directors shall assess commoncharges against the lot owners from time
to time, and at least annually, and shall advise each lot owner in writing of the
amount of commonCharges payable by him. If any commoncharges remain unpaid for
more than ten (10) days from the date due, the Board of Directors shall take prompt
action to collect the same and impose a late charge as the Board of Directors deems
reasonable, not to exceed ten percent (10%) of the amount of Such overdue
assessment or installment thereof, provided such late Charges are equitable and
uniformly applied.
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Section '-03. tbligation to Pay ConInOn Charges

All lot owners are obligated to pay commoncharges assessed by the Board of
Directors at such times as the Board may determine. NOlot owner may exempt
himself from liability for any assessment for commonCharges by waiver of the use
or enjoyment of any of the commonelements or by abandonmentof his lot. In all
voluntary conveyances of lots, the grantee shall be jointly and severally liable
with the grantor for all unpaid assessments against the latter for his share of

commonexpenses up to the time of the grant or conveyance, without prejudice to the
grantee's riltlt to recover against the grantor any amounts paid by the grantee.
However, any such grantee shall be entitled to a statement from the Board of
Directors, or the ManagingAgent or the Manager, setting forth the amountof unpaid
assessments. In such event, the grantee shall not be liable for any amount in
excess of the amount set forth in such statement. A mortgagee or other purChaser
of a lot at a foreclosure sale, shall not be liable for non-paymentof any common
charges assessed prior to the date of the foreclosure sale and such lot shall not
be subject to a lien for non-paymentof such charges.

Section 5-04. Default.in Payment of CoI1IIIon ChargeS

In the event of default by any lot owner in paying the commoncharges assessed
against his lot by the Board of Directors, such lot owner shall be obligated to pay
the maximumlegal interest rate permissible by law (or such lower interest rate as
may be fixed by the Board of Directors), on such commoncharges from the due date
thereof, together with all expenses, including reasonable attorneys' fees incurred
by the Board of Directors in any proceeding brought to collect such commoncharges,
or to foreclose a lien for non-paymentthereof.

Section 5-05. Foreclosure of Liens for !..!'!paidCOIIInOn Charges

The Board of Directors have the right and duty to attempt to recover unpaid commor.
charges, together with interest thereon, and expenses of the proceeding, inclUding
reasonable attorney's fees, (1) in an action to recover a money judgment brought
against any lot owner in default on his Obligation to pay the commoncharges, or
(2) by foreclosure of the lien, on any lot in respect to which such default has
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occurred. The suit to recover a money jUdgment for unpaid common Charges shall be
maintainable without foreclosing or waiving the lien, securing the same, and
foreclosure shall be maintainable notwithstanding the pendency of a suit to recover
a money judgment. In any such foreclosure, the lot owner shall be required to pay
reasonable rental for the lot for any period prior to sale, and the Board of
Directors, as Plaintiff in such a foreclosure, shall be entitled to the appointment
of a receiver to collect the same.

Section 5-06. COIIInon Surplus

The Association shall not be obligated in any calendar year to spend all sums
collected in such year by way of maintenance assessments or otherwise and may carry
forward as surplus any balance remaining. The Association shall not be obligated
to apply any such surpluses towards the reduCtion of the amount of the maintenance
assessment in the succeeding year but may carry forward from year to year such
surpluses as the Board of Directors in its absolute discretion may determine to be
desirable for the greater financial security and effectuation of the purposes of
the Association.

Section 5-07. Maintenance and Repair

All maintenance and repairs and the responsibility therefore shall be in accordance
with the provision of Articles Seven of the Declaration, which proviSions shall
become a part of these By-laws as if fully set forth herein.

Section 5-08. USes of L.ots

In order to provide for a more congenial occupancy of the common area and for the
protection of the values Of the lots, the use Of the COlllllOTl area shall be
restricted to and shall be in accordance with the following provisions:

A. Lots shall be used for residential purposes only.

B. Common elements may be used only for the furnishing of the services, the
facilities and the other uses for which they are reasonably suited.
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C. No nuisance shall be allowed on the commonarea, nor shall any use or practice
be allowed which is a source of annoyance to owners or occupants of the lots or
which interferes with the peaceful possession or proper use of the commonarea by
its owners or occupants.

D. No illmoral, imProper , offensive or unlawful use shall be made of the common
area or any portion thereof. All valid laws, zoning ordinances and regulations of
governmental bodies having jurisdiction thereof, relating to any portion of the
commonarea, shall be complied with at the full expense of the respective lot
owners OT the Board of Directors, whoever shall have the Obligation to maintain or
repair such part of the property.

SectIon 5-09. Modifications by Board of Directors

Any additions or alterations in or to the commonelements costing ONE THOUSANDFlYE
HUNDREDOOlLARS($1,500.00) or less may be made by the Board of Directors withOut
the approval of members or lot mortgagees, and the cost thereof shall be treated as
commonexpenses. Whenever, in the judgment of the Board of Directors, the common
elements require additions or alterations costing in excess of ONETHOUSANDFlY(
HUNDREDDOLLARS($1,500.00) the making of sUCh additions or alterations shall
require approval by a majority of voting members, and by those mortgagees holding
first mortgages on fifty-one percent (51%) of the lots. After such approval has
been Obtained, the Board of Directors shall proceed with the additions or
alterations, and tl'le cost thereof shall be treated as commonexpenses.

Section '-10. Uabil1ty Insurance

The Board of Directors shall Obtain and continue in effect, insurance against
liability for personal injury and death and for damage to property arising froon
accidents occuring within the commonarea in an amount to be determined by the
governing bOard. The premiums for such insurance shall be a commonexpense.

section '-U. USe of Conlnon Elements and Facilities

A lot owner shall not place or cause to be placed in the common faCilities or

- 17 -



n " Q 0 7 ' ~ 0' ?.~ 4t, ~I .~ "r.. -'

areas, other than an area to which such lot owner has sole access, any furniture,
paCkages, merchandise or object of any kind.

Section 5-12. Rules of conduct

Rules and regulations concerning the use of the commonelements and of individual
lots maybe promulgated and amended from time to time by vote of a majority of the
BOardof Directors. Copies of all such rules and regulations shall be furnished by
the Board of Directors to each lot owner prior to their effective date. Initial
rules and regulations shall be effective until amendedby the Board of Directors.

section 5-13. Abatelllentof Violations

violation of any provision of the Declaration, of these By-Laws, or any rule or
regulation adOpted pursuant hereto, shall give the Board of Directors, acting on
behalf of all lot owners, the right, in addition to any other rights set forth
herein:

A. To enter any lot in or as to which such violation or breach exits and to
summarily abate and remove, at the expense of the defaulting lot owner, any thing
or condition constituting such violation or breach, and the Board of Directors
shall not be deemedguilty of trespass in so dOing; or,

B. To enjOin, abate or remedy by appropriate legal proceedings, either at law or
in equity, the continuance of any such violation or breach.

ARTICLE SIX - MORTGAGES

section 6-01. Notice to Board of Directors

The lot owner who mortgages his lct shall, within fifteen (15) days after such
mortgage has been executed, notify the Board of Directors of the name and address
of his mortgagee. The Board of Directors shall maintain such information i., a book
entitled "Mortgagees of Lots".
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sectiOn 6-02. Payment of Assessments

No lot owner shall be permitted to convey, mortgage, pledge, sell, or lease his lot
I.nl.ess and until he has paid in full to the Board of Directors all unpaid charges
theretofore assessed his lot, and until he has satisfied all unpaid liens against
his lot o~~er than mortgage liens.

Section 6-0'. Notice of !.hpaid CoImIon Charges

lhe Board of Directors, Wheneverso requested in writing by a mortgagee of a lot,
shall promptly report any unpaid commoncharges or any default by the owner of the
mortgaged lot.

section 6-04. Notice 0' Default

~on giving notice to a lot owner of a default, whether in payment of common
charges or otherwise, the Board of Directors shall send a copy of such notice to
each holder of a mortgage secured by such lot whose name and address appears in the
boOkentitled "Mortgagees of LOts".

section 6-05. Notice 0' Action

UpOn written request to the Association any eligible mortgage holder shall tle
entitled to timely written notice of:

A. Any condemnation loss or any casualty loss Whichaffects a material portion of
the project or any lot on which there is a first mortgage held by such eligible
mortgage holder;

B. Proy lapse, cancellation or material modification of any insurance policy or
fidelity bond maintained by the Association;

C. Any proposed action Whichwould require the consent of a specified percentage
0' eligible mortgage holders as specified in Article Eleven of these By-Laws.
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section 6-06. Inspection of Books

Lot owners and lot mortgagees shall be permitted to inspect the boOkSof accounts
, of the Association at reasonable times during business hOurs, but not more often

than once per month.

ARTICLE SEVEN - SALES At() LEASES OF LOTS

Section 7-01. Compliancewith Article

No lot owner may sell or lease his lot or any interest therein except by complying
with the provisions of this Article.

Section 7-02. PaYlll!!!!tof Assessment

No lot owner shall be permitted to convey, mortgage, pledge, hypothecate, sell or
lease his lot unless and untU he Shall have paid in full to the Board of Directors
all unpaid commoncharges theretofore assessed by the Board of Directors against
his lot and until he shall have satisfied all unpaid liens against such lot, other
than permitted mortgages.

ARTICLE EIGHT - COtUMNATION

Section 8-01. COndeanationof Association Property

Except as regarding eligible holders of mortgages as provided in Section 11.07 of
the Declaration, in the event of a taking in condemnation or eminent domain of part
or all of the property, the award made for such taking Shall be payable to the
Board of Directors. If seventy-five percent (75X) or more in number of voting lot
owners duly and promptly approve the repair and restoration of the commonelements,
the Board of Directors shall contract for such repair and restoration, and shall
diSburse the proceeds of the award in appropriate progress payments to contractors
engaged in such repair and restoration. If the proceeds of the award are
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insufficient to defray the entire expense of repair and restoration, the excess of
such expense over such proceeds shall be treated as a cOlMlon expense. In the event
that seventy-five percent (75%) or more of the voting lot owners dO not duly and
promptly approve the repair and restoration of the property, the net proceedS shall
be divided by the Board of Directors among all lot owners proportionately, paying
out of the share of each lot owner the amount of any unpaid liens on his lot, in
the order of priority of such liens.

ARTICLE NINE - RECtrIDS

Section 9..(11. RecordS

The SOard of Directors shall keep detailed records of all actions of such Board of
Directors, as well as minutes of the meetings of the Board of Directors, minutes of
the meetings of members, and financial records and books of accounts for the
Association, including a chronological record of all receipts and disbursements. A
separate account shall also be kept for each lot containing, among other things,
the amount of each assessment against such lot, the date when due, amounts paid
thereon, and the balance remaining due. Additionally, an annual report of receipts
and disbursements of the Association shall be rendered by the SOard of Directors to
all lot owners and mortgagees requesting the same, promptly after the end of each
fiscal year. An annual financial statement and tax return shall be prepared by an
independent certified public accountant.

Section 9-02. Fiscal Year

The fiscal year of the Association shall commence on January 1st of each year and
end on December ~ls t.
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ARTICLE TEN - MISCELUI~US

Section 10-01. Notices

All notices required or permitted to be sent to the Board of Directors shall be
personally delivered or sent by registered or certified mail in care of the manager
or managing agent, or if there is no manager or managing agent, to the office of
the Board of Directors at 849 Paul Road, Rochester, NewYork, or to such cther
address as the Board of Directors maydesignate. All notices required or permitted
to be sent to any lot owner, shall be sent by registered or certified mail to the
Association or to such other address as such owner may have designated in writing
to the Board of Directors. All notices to lot mortgagees shall be sent by
registered or certified mail to their respective addresses, as maintained in the
bOOkentitled "Mortgagees of Lots". All notices shall be deemedto have been given
whenmailed, except notices of change of address, which shall be deemed to have
been given whenreceived.

Section 10-02. Invalidity

If any proV~Slon or provisions of these By-Lawsis or are declared invalid, such
invalidity shall in no way impair or effect in any manner the validity,
enforceability, or affect of the remaining provisions of these By-Laws.

Section 10-03. captions

The captions herein are inserted only as a matter of convenience and for reference,
and in no way define, limit, or describe the scope of these By-Laws, or the intent
of any provision thereof.

Section 10-04. Waiver

No restriction, condition, obligation, or provision contained in these By-Laws
shall be deemed to have been abbrogated or waived by reason of any failure to
enforce the same, irrespective of the number of violations and failures to enforce
that mayoccur.
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section 10-05. Gendet; Singular IPlural

The use of the masculine gender in these By-Lawsshall be deemed to include the
feminine gender and the use of the singular Shall be deemed to include the plural
whenever the context so requires.

section 10-06. References to the Sponsor

lttIenever a reference is made to the sponsor, such reference shall be deemed to
include any corporation, subsidiary or other entity wholly controlled by the
sponsor and designated by it to act in its place and stead concerning any matter
pertaining to ownership, leasing or mortgaging of lots, operation of the
Association property, or both.

ARnCLE ELEVEN - AIotEt-lIMENTS TO BY-LAWS

section 11-01. AI1IElldroelits

These By-Lawsmay be modified or amended by the vote of two-thirds (2/3) of all
voting membersat a meeting of membersduly called for such purposes.

However, the approval of eligible holders holding mortgages on lots which have at
least fifty-one percent (511) of the votes of lots subject to eligible holdet
mortgages, shall be required to add or amend any mate.ial provisions of the ByLaws
which establish, provide for, govern or regulate any of the following:

A. Voting;

B. Assessments, assessment liens or subordination of such liens;

C. Reserves for maintenance, repair and replacement of the commonareas (or lots
if applicable);

o. Insurance or Fidelity Bonds;
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E. Rights to use of the commonareas;

F. Responsibility for maintenance and repair of the commonarea;

G. Expansion or contraction of the project or the addition, annexation or
withdrawal of property to or from the project;

H. Boundaries of any lot;

I. The interests in the general commonareas;

J. COnvertibility of lots into commonareas or of commonareas into lots;

K. Leasing of lots;

L. Imposition of any rights of first refusal or Similar restriction on the right
of a lot owner to sell, transfer, or otherwise convey his or her lot;

M. Anyprovisions which are for the express benefit of eligible mortgage holders.

Section U-02. !llllendmentsAffecting Sponsor

Notwithstanding any provision contained herein to the contrary, no amenanent to
these By-Lawsshall be effective in any way against the Sponsor, until five (5)
years shall have elapsed from the date of conveyance of the first h~~ lot or until
120 days after 75%of the lots have been sold by Sponsor and paid for, whichever
shall first occur.

ARTICLE l'IIEl..VE - eotnICTS

Section 12-01. Conflicts

In the case of any conflict between tl"le Certificate of Incorporation and these
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By-Laws, the Certificate of Incorporation shall control; and in the case of any
conflict between the Declaration and these By-laWS, the Declaration shall control.

ARTICLE THIRTEEN - DEFINITIONS

Section 13-01. Definitions

The words, phrases or terms used in these By-Laws shall have the same meanings as
those words, phrases or terms set forth and defined in Article One of the
Declaration.

IN WIThES$ wt£REOF. the undersigned being the
set his hands and seal this ;;z.ra day of AlarUrnu{d

"Sponsor" herein has
, 1988.

JAMES GROLP, INC.

-.

STATEOF NEW YORK
COUNTYOFMO~OE) 55.: ,,

i

came JAIoES ~.On this:J.m.. day of N9d"--<H(,$ , 1988, before me personally
VALERIO,to me known and who, by me being duly sworn did depose and say: ,

i,
That he resides in tne Townof Chili, County of Monroe and State of New Yor~,,

that he is the President of James Group, Inc., an authorized corporation, t!/e
Corporation described in and which executed the foregoing Instrument; that such seh

!
affixed to said Instrument is such corporate seal; that it was affixed to said Instr~t
by order of the Board of Oirectors of such Corpo:ration in writing, and that he siC1"ed\ # '

~~~/~

NOtary Public

his name thereto by like order.
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... ALL TUAT TRACT Oft PARCEL OF LAND. situate in the Town of Chili. County of Monroe. State
of Hew York being part of Town Lot 6: Sectio"n 16 of the Fitzgerald Allotlllent.TowDship 2.
First Range w~st o( tbo Genesee River. and ~ore particularly described os follows:

16. N 88'-16'-52" W. a distance of 378.60 feet to a pOint in the northerly line of the
Chili Avenue Extension: thence •

Commencing at a point in the northerly line of the Chili Avenue Extension. whieb point is
1560.10 teet easterly from tIle point o£ lntersection of the northerly line of Chili Avenue
Extension and the Town Lot line between the Town of Riga on the west and the Town of Chili on
the east being the point and place of beginning: thence

1. H 1'-11'-51" E. a distance of 800 feet to an iron pipe: thence

2. H 88'·-48'-09" II. a distance of 550 feet to an iron pipe: thence

3. H 1'-11'-51" E. a distance of 1052.96 Ieet to an iroll pipe; thellce
4. S 88"-57'-26" E. a distance of 100.65 (eet to a concrete monument in the southerly

line of the Western Expressway Interstate Route 490; thence
s. S 77"-41' -43" E. a distance of 305.88 feet to a concrete ~D""Dt iD the soutberly

line of the Western Expressway Interstate Route 490: thence
6. N 84'-41'-U" E. a distance of 1022.39 feet to a concrete monument whieb is in the

southerly line of tbe Western Expressway In~erestate Ro~ee 490: thence

7. Easterly along a curve baviDg a radius of 8694.37. a distance of 302.32 feet to a
point: thenee

8. S 4'-57'-41" E. a distance oC 120 feet to an iroll pipe: thence

9, N 86'-49'-25" E. a distance of 352,60 feet to an iroll pipe: thence

10, S 1'-11'-51~ W. a distance of 721.19 feet td a point. wbich point is also the Dorth
corner of Lot B of the Whispering Winds Subdivision. Section 1A. as sbown on a Hap prepared
by frazer-Hoser Associates. dated Hay 2. 1987. Drawing No. A7460-14: thence

11. S 56'-2~'-S8" W. along the north boundary line of Lot 8 a distaD;e of 314.80 feet to
a point: thence

12. S 84'-41'-13" W. a distance of 316,22 Ceet to a point. which point is the C.....Ob
boundary line of Lot A and Lot B of the aforesaid Section 1A of tbe Whispering Winds

"...Subdivision; thence
13, Continuing on a beariDg' of S 84'-41'-13" W. a distance of 322,74 feet to a point.

which point is the northwest corner of Lot A of the Whispering Wind Subdivision IA: ,thence

14. S 25'-25' -22" E. along the "esterly boundary line of Lot A. a distance of 692.38
feet to a point in the northerly line of Hew York State Ro~te 33A: tbence

15, Continuing' along the north right of way line of New York State fto~te 3lA. a distance
of 597.64 feet to a point in the .north tight-o£-way line of Chili Avenue ExtensioD: thence

17. H 89'-02'-59" W. along the northerly Une of Chili "wen~e Extension. a distance of
35,08 feet to tho point and place of boginning,


